
860 

29 CFR Ch. V (7–1–13 Edition) § 825.309 

(2) Circumstances described by the 
previous certification have changed 
significantly (e.g., the duration or fre-
quency of the absence, the nature or 
severity of the illness, complications). 
For example, if a medical certification 
stated that an employee would need 
leave for one to two days when the em-
ployee suffered a migraine headache 
and the employee’s absences for his or 
her last two migraines lasted four days 
each, then the increased duration of 
absence might constitute a significant 
change in circumstances allowing the 
employer to request a recertification 
in less than 30 days. Likewise, if an em-
ployee had a pattern of using unsched-
uled FMLA leave for migraines in con-
junction with his or her scheduled days 
off, then the timing of the absences 
also might constitute a significant 
change in circumstances sufficient for 
an employer to request a recertifi-
cation more frequently than every 30 
days; or 

(3) The employer receives informa-
tion that casts doubt upon the employ-
ee’s stated reason for the absence or 
the continuing validity of the certifi-
cation. For example, if an employee is 
on FMLA leave for four weeks due to 
the employee’s knee surgery, including 
recuperation, and the employee plays 
in company softball league games dur-
ing the employee’s third week of FMLA 
leave, such information might be suffi-
cient to cast doubt upon the con-
tinuing validity of the certification al-
lowing the employer to request a recer-
tification in less than 30 days. 

(d) Timing. The employee must pro-
vide the requested recertification to 
the employer within the time frame re-
quested by the employer (which must 
allow at least 15 calendar days after 
the employer’s request), unless it is not 
practicable under the particular cir-
cumstances to do so despite the 
employee‘s diligent, good faith efforts. 

(e) Content. The employer may ask 
for the same information when obtain-
ing recertification as that permitted 
for the original certification as set 
forth in § 825.306. The employee has the 
same obligations to participate and co-
operate (including providing a com-
plete and sufficient certification or 
adequate authorization to the health 
care provider) in the recertification 

process as in the initial certification 
process. See § 825.305(d). As part of the 
information allowed to be obtained on 
recertification for leave taken because 
of a serious health condition, the em-
ployer may provide the health care 
provider with a record of the employ-
ee’s absence pattern and ask the health 
care provider if the serious health con-
dition and need for leave is consistent 
with such a pattern. 

(f) Any recertification requested by 
the employer shall be at the employ-
ee’s expense unless the employer pro-
vides otherwise. No second or third 
opinion on recertification may be re-
quired. 

§ 825.309 Certification for leave taken 
because of a qualifying exigency. 

(a) Active Duty Orders. The first time 
an employee requests leave because of 
a qualifying exigency arising out of the 
covered active duty or call to covered 
active duty status (or notification of 
an impending call or order to covered 
active duty)of a military member (see 
§ 825.126(a)), an employer may require 
the employee to provide a copy of the 
military member’s active duty orders 
or other documentation issued by the 
military which indicates that the mili-
tary member is on covered active duty 
or call to covered active duty status, 
and the dates of the military member’s 
covered active duty service. This infor-
mation need only be provided to the 
employer once. A copy of new active 
duty orders or other documentation 
issued by the military may be required 
by the employer if the need for leave 
because of a qualifying exigency arises 
out of a different covered active duty 
or call to covered active duty status 
(or notification of an impending call or 
order to covered active duty) of the 
same or a different military member; 

(b) Required information. An employer 
may require that leave for any quali-
fying exigency specified in § 825.126 be 
supported by a certification from the 
employee that sets forth the following 
information: 

(1) A statement or description, signed 
by the employee, of appropriate facts 
regarding the qualifying exigency for 
which FMLA leave is requested. The 
facts must be sufficient to support the 
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need for leave. Such facts should in-
clude information on the type of quali-
fying exigency for which leave is re-
quested and any available written doc-
umentation which supports the request 
for leave; such documentation, for ex-
ample, may include a copy of a meet-
ing announcement for informational 
briefings sponsored by the military, a 
document confirming an appointment 
with a counselor or school official, or a 
copy of a bill for services for the han-
dling of legal or financial affairs; 

(2) The approximate date on which 
the qualifying exigency commenced or 
will commence; 

(3) If an employee requests leave be-
cause of a qualifying exigency for a 
single, continuous period of time, the 
beginning and end dates for such ab-
sence; 

(4) If an employee requests leave be-
cause of a qualifying exigency on an 
intermittent or reduced schedule basis, 
an estimate of the frequency and dura-
tion of the qualifying exigency; 

(5) If the qualifying exigency involves 
meeting with a third party, appro-
priate contact information for the indi-
vidual or entity with whom the em-
ployee is meeting (such as the name, 
title, organization, address, telephone 
number, fax number, and email ad-
dress) and a brief description of the 
purpose of the meeting; and 

(6) If the qualifying exigency involves 
Rest and Recuperation leave, a copy of 
the military member’s Rest and Recu-
peration orders, or other documenta-
tion issued by the military which indi-
cates that the military member has 
been granted Rest and Recuperation 
leave, and the dates of the military 
member’s Rest and Recuperation leave. 

(c) DOL has developed an optional 
form (Form WH–384) for employees’ use 
in obtaining a certification that meets 
FMLA’s certification requirements. 
Form WH–384 may be obtained from 
local offices of the Wage and Hour Di-
vision or from the Internet at 
www.dol.gov/whd. This optional form 
reflects certification requirements so 
as to permit the employee to furnish 
appropriate information to support his 
or her request for leave because of a 
qualifying exigency. Form WH–384, or 
another form containing the same 
basic information, may be used by the 

employer; however, no information 
may be required beyond that specified 
in this section. 

(d) Verification. If an employee sub-
mits a complete and sufficient certifi-
cation to support his or her request for 
leave because of a qualifying exigency, 
the employer may not request addi-
tional information from the employee. 
However, if the qualifying exigency in-
volves meeting with a third party, the 
employer may contact the individual 
or entity with whom the employee is 
meeting for purposes of verifying a 
meeting or appointment schedule and 
the nature of the meeting between the 
employee and the specified individual 
or entity. The employee’s permission is 
not required in order to verify meet-
ings or appointments with third par-
ties, but no additional information 
may be requested by the employer. An 
employer also may contact an appro-
priate unit of the Department of De-
fense to request verification that a 
military member is on covered active 
duty or call to covered active duty sta-
tus (or has been notified of an impend-
ing call or order to covered active 
duty); no additional information may 
be requested and the employee’s per-
mission is not required. 

§ 825.310 Certification for leave taken 
to care for a covered servicemem-
ber (military caregiver leave). 

(a) Required information from health 
care provider. When leave is taken to 
care for a covered servicemember with 
a serious injury or illness, an employer 
may require an employee to obtain a 
certification completed by an author-
ized health care provider of the covered 
servicemember. For purposes of leave 
taken to care for a covered service-
member, any one of the following 
health care providers may complete 
such a certification: 

(1) A United States Department of 
Defense (‘‘DOD’’) health care provider; 

(2) A United States Department of 
Veterans Affairs (‘‘VA’’) health care 
provider; 

(3) A DOD TRICARE network author-
ized private health care provider; 

(4) A DOD non-network TRICARE au-
thorized private health care provider; 
or 
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